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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC18-02078 
CASE NAME: SMITH VS CABRERAS 
HEARING ON PETITION TO/FOR APRROVAL OF COMPROMISE CLAIM OR 
ACTION FILED BY SAIMUKAI HARVEY 
* TENTATIVE RULING: * 
 
Granted. 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS RICK HAMPTON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear by Zoom. 

  

 3.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS RICK HAMPTON 
HEARING ON MOTION TO/FOR STRIKE PLTF CHERYL COLE'S SECOND AMD 
COMPLAINT FILED BY RICK HAMPTON 
* TENTATIVE RULING: * 
 
  
 Defendant Rick Hampton’s Motion to Strike Portions of the Second Amended Complaint 
is granted in part and denied in part.   

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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 Defendant brings this motion to strike pursuant to CCP §§ 435 and 436.  The Court may 
strike out “any irrelevant, false, and improper matter asserted in any pleading.”  (CCP § 436.)  
“Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)   The Court may also, 
“Strike out all or any part of any pleading not drawn or filed in conformity with the laws of this 
state, a court rule, or an order of the court.” 
(Code of Civ. Proc. § 436.) 
 
 Defendant argues that designated portions of the SAC are subject to this motion to strike 
as Plaintiff failed to allege facts that reference any specific instances of discrimination based on 
sex. Defendant argues Plaintiff failed to allege underlying conduct that could give rise to an 
Unruh claim. Defendant argues these paragraphs are comprised of nothing but improper 
conclusory terms and conclusions of law and/or references to statutes that do not constitute 
factual allegations. Defendant seeks to strike the following: 

1. Entirety of ¶ 33. 
2. Entirety of ¶ 34. 
3. Entirety of ¶ 35. 
4. Entirety of ¶ 36. 
5. Entirety of ¶ 37. 

 
  A motion to strike under CCP § 436 is within the sound discretion of the Court.  (Pacific 
Gas & Electric Co. v. Superior Court (2006) 144 Cal.App.4th 19, 23.)    The motion is granted as 
to ¶ 35 in its entirety as recitation of the Gender Tax Repeal Act is irrelevant.  A portion of ¶ 34 
beginning with “AB 1615, Eduardo Garcia” is stricken on the same ground. The motion is 
granted without leave to amend.  The motion is otherwise denied. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS RICK HAMPTON 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of COLE FILED BY 
RICK HAMPTON 
* TENTATIVE RULING: * 
 
 Defendant Rick Hampton’s demurrer to the Third Cause of Action for Violation of the 
Unruh Civil Rights Act is overruled. 
 
Background 
 Plaintiff Cheryl Cole rented a space in a commercial yard, located at 2164 Franklin 
Canyon Road in Martinez, to store vehicles, such as tractors and trailers, and other equipment 
for her tree services business.  In or about February 2016, Defendants hauled away her fencing 
material and other property from the yard and refused to return her property.  She filed this 
conversion, theft by embezzlement, and violation of the Unruh Act. 
 
Meet and Confer (CCP §§ 430.41 and 435.5) 
 Code of Civil Procedure § 430.41 provides: “Before filing a demurrer pursuant to this 
chapter, the demurring party shall meet and confer in person or by telephone with the party who 
filed the pleading that is subject to demurrer for the purpose of determining whether an 
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agreement can be reached that would resolve the objections to be raised in the demurrer.”  It 
further states,   
 

The demurring party shall file and serve with the demurrer a declaration stating 
either of the following: 
(A) The means by which the demurring party met and conferred with the party 
who filed the pleading subject to demurrer, and that the parties did not reach an 
agreement resolving the objections raised in the demurrer. 
(B) That the party who filed the pleading subject to demurrer failed to respond to 
the meet and confer request of the demurring party or otherwise failed to meet 
and confer in good faith. 

  
 Meet and confer requirements for a motion to strike are identical.  (CCP § 435.5.) 
Defendant’s Notice of Motion indicates Defendant’s counsel, David Simon, filed a declaration.  
The Court’s docket, Open Access, does not show Counsel filed a separate declaration either for 
the demurrer or the motion to strike.  There are no declarations in the file, but Defendant states 
in the Memorandum of Points and Authorities that defense counsel met and conferred 
telephonically at least five days before the date the responsive pleading was due.  No specific 
date was given.  
  
   Plaintiff complains there was no meet and confer.  In the Opposition, Plaintiff states that 
at no time any of the Defendants attempted to phone or meet with her.  (Oppo., p.4: line 2 of her 
numbering sequence.)  In the Reply, Defendant disputes Plaintiff’s claim that there was no meet 
and confer. Defendant claims his counsel, David Simon, called Plaintiff and spoke with her 
regarding the Third Cause of Action.  Plaintiff allegedly stated she would not voluntarily amend 
her complaint and invited counsel to file whatever he deemed necessary. 
 
 Defendant could have avoided this predicament by properly filing a declaration as 
required by CCP § 430.41--a declaration certified under penalty perjury in conformity with CCP 
§ 2015.5. This is Defendant’s counsel second time failing to file proper declarations to 
accompany the demurrer and motion to strike.  If counsel fails to do so in the future, the motion 
will be not be heard until such declaration is filed. 
 
 
Demurrer to Second Amended Complaint 
 
 Pursuant to Code of Civil Procedure, § 430.10(e), Defendant Rick Hampton demurs to 
the Third Cause of Action for violation of the Unruh Civil Rights Act on the ground Plaintiff failed 
to allege facts sufficient to state a cause of action. 
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  On demurrer, the complaint must be liberally construed with a view to 
substantial justice between the parties.  (Code of Civil Procedure § 452.)   
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 A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank 
v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any 
theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 
complaint is good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 
Cal.4th 26, 38.) 
 
 
Third Cause of Action for Violation of the Unruh Civil Rights Act (Civil Code § 51 et seq.) 
 
 Plaintiff alleges Defendants Rick Hampton and Nicholas Braden removed her property 
from the commercial yard as part of the clean-up, as the County had issued a “red tag” for the 
property.  Plaintiff alleges she was the only woman renting at the yard and only her property was 
taken.  Her shipping container was removed, while 8 to 10 other shipping containers remained, 
all belonging to men. Plaintiff also alleges that both Rick and Nicholas harassed her and blamed 
her for things going wrong at the yard, while the men renters were left alone.  Plaintiff also 
alleges that since she began renting, Nicholas was always taking or mishandling her property.  
 
  Plaintiff believes she received this treatment because she was a woman. To establish a 
cause of action the Unruh Civil Rights Act (Civil Code §§ 51 et seq.)  Plaintiff has to allege:   
 

1.  That Defendant denied, or incited a denial of, discriminated, or made a 
distinction, that denied full and equal accommodations, advantages, facilities, 
privileges, or services to Plaintiff; 
2. That a substantial motivating reason for Defendant’s conduct was Plaintiff’s 
sex;   
3. That Plaintiff was harmed; and 
4.That Defendant’s conduct was a substantial factor in causing Plaintiff’s harm. 
(2 CACI 3060 (2020)) 

  
 Defendant contends Plaintiff failed to allege facts to show that Defendant denied the 
Plaintiff “full and equal accommodations, advantages, facilities, privileges, or services,” as 
required under first element for a claim under the Unruh Act.  Defendant argues the allegations 
show that the Contra Costa County Building Department played an important role in having her 
property “red tagged.”  Defendant further argues that Plaintiff has not alleged the other 
elements, including the harm Plaintiff suffered.  Furthermore, Plaintiff’s allegations are 
conclusory. 
 
  “Public policy in California strongly supports eradication of discrimination based on sex. 
The Unruh Act expressly prohibits sex discrimination by business enterprises. (§ 51.)”  (Koire v. 
Metro Car Wash (1985) 40 Cal.3d 24, 36.)  “By expanding the reach of California's public 
accommodation statute to guarantee equal accommodations in "all business establishments of 
every kind whatsoever," the Unruh Civil Rights Act firmly established the right of all persons to 
nondiscriminatory treatment by establishments that engage in business transactions with the 
public.” (Warfield v. Peninsula Golf & Country Club (1995) 10 Cal.4th 594, 618.)  “The Unruh Act 
is clearly a declaration of California's public policy mandate and objective that men and women 
be treated equally.”  (Rotary Club of Duarte v. Bd. of Dirs. (1986) 178 Cal.App.3d 1035, 1047.) 
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 Here, Plaintiff alleges she was the only woman renting at the yard.  She alleges that only 
her property was removed.  She alleges that Defendants Rick Hampton and Nicholas harassed 
her and left the male renters alone.  Plaintiff alleges Defendant treated her differently because 
she was a woman.  Plaintiff alleges her property was removed and not returned to her. She also 
alleged her equipment was damaged. Thus, she alleged harmed.  
 
 The California Supreme Court explained in Munson v. Del Taco, Inc. (2009) 46 Cal.4th 
661, “[w]ith regard to the Unruh Civil Rights Act particularly, we recently explained that it ‘must 
be construed liberally in order to carry out its purpose’ to ‘create and preserve a 
nondiscriminatory environment in California business establishments by “banishing” or 
“eradicating” arbitrary, invidious discrimination by such establishments.’ [Citation.]  The Unruh 
Civil Rights Act ‘serves as a preventive measure, without which it is recognized that businesses 
might fall into discriminatory practices.’ [Citation.] (Munson v. Del Taco, Inc. (2009) 46 Cal.4th 
661, 666.) 
 
 Liberally construing the Second Amended Complaint, Plaintiff has alleged facts sufficient 
to state a cause of action for violation of the Unruh Act. The demurrer is therefore overruled.  
 

  

 5.  TIME:  9:00   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DI LANDO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear by Zoom.  

  

 6.  TIME:  9:00   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DI LANDO 
HEARING ON MOTION TO/FOR STRIKE CMPLT FOR ABUSE OF PROCESS PER 
CCP 425.16 FILED BY ROBINSON DI LANDO,, PANDA RESTAURANT GROUP, 
* TENTATIVE RULING: * 
 
  Former defendants in this case, individual defendants Michael Di Lando, Steve Yu, and 

Andrew Salcido, seek a ruling on the validity of their special motion to strike plaintiff’s original 

complaint to establish their right to attorneys’ fees.  They acknowledge that the court has no 

right to issue a judgment in their favor because plaintiff dismissed them from this case.  Further, 

the original complaint is no longer operative because the court sustained a demurrer to it and 

plaintiff filed a First Amended Complaint (“FAC”). 

 
A plaintiff may not avoid an award of attorneys’ fees under CCP § 425.16 by voluntarily 

dismissing a defendant before a hearing on that defendant’s special motion to strike.  (See 
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White v. Lieberman (2002) 103 Cal.App.4th 210, 220-221; Liu v. Moore (1999) 69 Cal.App.4th 
745, 750-751.)  Such a dismissal occurred here.  The individual defendants filed a special 
motion to strike on February 13, 2020.  Plaintiff dismissed them on February 24, 2020.  The 
court then sustained a demurrer to the original complaint on March 12, 2020 and plaintiff filed a 
First Amended Complaint on April 1, 2020 against Panda and the law firm Robinson Di Lando 
only.  Those defendants filed a second special motion to strike, this one directed to the FAC, 
which is also set for hearing today and which the court rules on in line 7.  But the filing of an 
amended complaint in response to an order sustaining a demurrer does not moot a request for 
attorney’s fees pursuant to a special motion to strike the previous version of the complaint.  
(Sylmar Air Conditioning v. Pueblo Contracting Services, Inc. (2004) 122 Cal.App.4th 1049, 
1054-1055.) 
 
 The court has reviewed the original special motion to strike to determine whether it 
would have had merit had the court ruled on it in April 2020, when it was originally scheduled to 
be heard.  The motion did have merit, for the reasons stated on line 7 (which is incorporated 
herein by this reference) and because the only cause of action then stated was invalid. 
 

The court makes no determination now on the amount of any such fees; whether as 
employees of a law firm that is representing itself, former defendants Di Lando and Yu are 
entitled to any attorneys’ fees (see Carpenter & Zuckerman, LLP v. Cohen (2011) 195 
Cal.App.4th 373, 382, 384-388; Taheri Law Group v. Evans (2008) 160 Cal.App.4th 482, 493-
494); or whether any of the three former individual defendants have incurred recoverable 
attorneys’ fees that are not duplicative of fees that are recoverable by their employers, Robinson 
Di Lando and Panda. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DI LANDO 
HEARING ON MOTION TO/FOR STRIKE PLTF'S 1ST AMNDED CMPLNT FILED 
BY ROBINSON DI LANDO,, PANDA RESTAURANT GROUP 
* TENTATIVE RULING: * 
 

 The court grants defendants’ unopposed Request for Judicial Notice (“DRJN”) as to 

Exhibits A and B, but denies it as to Exhibit C. 

 
 This case arises out of another lawsuit, Barker v. Panda, Case No. C17-01774 (the 
“original lawsuit”).  The original lawsuit concerns two broken teeth allegedly caused by a foreign 
object in defendant Panda’s food.  Plaintiff complains in this second lawsuit about four 
subpoenas for medical records that defendants, which include Panda and its attorneys, issued 
in the original lawsuit.  Plaintiff complains that these subpoenas, to various Kaiser facilities, 
violated his rights because they sought “all” his medical records. Plaintiff had treated at Kaiser 
since 1972, so the subpoenas covered 47 years of medical records. 

 
The complaint states two purported causes of action:  (1) for invasion of the 

constitutional right to privacy; and (2) for punitive damages.  There is no cause of action for 
punitive damages, however (McLaughlin v. National Union Fire Ins. Co. (1994) 23 Cal.App.4th 
1132, 1163), so, in reality, the FAC alleges just one cause of action. 
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 Discussion 
 

Resolution of an anti-SLAPP motion involves two steps. First, the 
defendant must establish that the challenged claim arises from 
activity protected by section 425.16. . . . If the defendant makes 
the required showing, the burden shifts to the plaintiff to 
demonstrate the merit of the claim by establishing a probability of 
success. We have described this second step as a “summary-
judgment-like procedure.” . . . The court does not weigh evidence 
or resolve conflicting factual claims. Its inquiry is limited to whether 
the plaintiff has stated a legally sufficient claim and made a prima 
facie factual showing sufficient to sustain a favorable judgment. It 
accepts the plaintiff's evidence as true, and evaluates the 
defendant's showing only to determine if it defeats the plaintiff's 
claim as a matter of law. . . . “[C]laims with the requisite minimal 
merit may proceed.” . . . (Baral v. Schnitt (2016) 1 Cal.5th 376, 
384-385.) 
 

 CCP § 425.16 covers “act[s] in furtherance of a person’s right of petition or free speech.  
The right to “petition” includes the right to file a lawsuit.  (Kashian v. Harriman (2002) 98 
Cal.App.4th 892, 908.)  Thus, protected activity under section 425.16 includes filing lawsuits and 
engaging in various litigation activities.  (See CCP § 425.16 (e) (1) (“any written or oral 
statement . . . made before a . . . judicial proceeding”; (e)(2) (“any written or oral statement . . . 
made in connection with an issue under consideration . . . by a . . . judicial body”); Ludwig v. 
Sup. Ct. (1995) 37 Cal.App.4th 8, 17-18 (funding a lawsuit).) 
 
 Pertinently here, protected activity also includes subpoenaing an adverse party’s medical 
records in personal injury litigation between the parties.  (Mallard v. Progressive Choice Ins. Co. 
(2010) 188 Cal.App.4th 531.  In Mallard, plaintiff started an uninsured motorist arbitration 
against her insurance company, Progressive, and its attorney.  In interrogatory responses, 
plaintiff asserted injuries involving her neck, arm, wrists, and back. She also asserted she had 
difficulty sleeping, and suffered shock and nervous anxiety.  Progressive’s attorney subpoenaed 
plaintiff’s mental health records.  Plaintiff requested that the subpoenas be withdrawn or she 
would seek a protective order.  The subpoenas were not withdrawn and plaintiff did not move to 
quash or limit them.  Instead, plaintiff sued Progressive and its attorney for invading her privacy.   
 

The court held that subpoenaing a party’s medical records in a personal injury dispute is 
protected activity.  The protection of CCP § 425.16 extends both to the party causing the 
subpoenas to be issued and to that party’s attorney.  “[A]n attorney representing a client in 
litigation may invoke the anti-SLAPP statute to challenge claims alleged against him or her.”  (Id. 
at 542.)   

 
Based on Mallard and the other authorities cited above, the court concludes that the 

subpoenas at issue here constitute protected activity under CCP § 425.16.  The burden 
therefore shifts to plaintiff to establish the probable validity of his claim. 
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Mallard held that the plaintiff there failed to meet her burden because she failed to show 
the claim was not completely barred by Civil Code section 47, otherwise known as the litigation 
privilege.  A plaintiff cannot establish a probability of prevailing if the litigation privilege precludes 
a defendant's liability on the claims.  (Optional Capital, Inc. v. Akin Gump Strauss, Hauer & Feld 
LLP (2017) 18 Cal.App.5th 95, 115.)  Mallard reasoned, “As Mallard placed her mental health in 
issue in the resolution of the uninsured motorist claim dispute, the subject subpoenas were 
designed to discover information that would support Progressive's defense against her claim by 
showing some or all of Mallard's mental health issues and loss of earning capacity were not 
caused by the April 2005 car accident.” 

 
Plaintiff has not met his initial burden either, both because he has filed no evidence and 

submitted no Opposition that substantively challenges the motion, and, in particular, because he 
has not shown why Civil Code section 47 does not bar his claim. 

 
In this case, defendants do not seek mental health records, which generally enjoy 

greater privacy protection than medical records (see CCP § 20232.310; cf. 2032.220), but only 
medical records, albeit many years’ worth, because Kaiser has been plaintiff’s healthcare 
provider for a long time.  As with the plaintiff in Mallard, however, plaintiff here has also placed a 
wide range of his medical health at issue by claiming in discovery in the underlying litigation that 
his injuries include “extreme emotional distress, consisting of anxiety, worry, dignity, 
sleeplessness, [and] loss of sexual appetite . . .” as well as headaches.  (Ex. 3 to Yu Decl., 
Response to Form Int. No. 6.2.)  Further, his complaint in the underlying action alleges he is 
entitled to recover medical expenditures, dental expenditures [and] psychiatric expenditures as 
well as an amount to compensate Plaintiff for his pain and suffering.”  (Ex. B to DRJN, First 
Amended Complaint, ¶ 29.)   

 
Defendants would have liked to test plaintiff’s claims that he suffered two broken teeth in 

the Panda incident, rather than that the two teeth were previously damaged, by subpoenaing 
prior dental records, but plaintiff could not recall seeing any dentists before the Panda incident 
since approximately 1973.  (See Yu Decl., ¶¶ 6-10.)  In fact, in his deposition, plaintiff testified 
that the only health care provider of any type that he regularly saw before the Panda incident 
was Kaiser.  If defendants wanted to see any medical records regarding plaintiff in an attempt to 
explore whether any of his claimed injuries were actually related to preexisting conditions, they 
had no choice but to subpoena Kaiser’s records.  (See Id., ¶ 11.)   

 
Plaintiff has failed to submit any evidence to meet his burden of showing the probable 

validity of his claim.  Indeed, he has failed to oppose this motion at all.  He asserts in his First 
Amended Complaint in paragraph 11 that his constitutional right to privacy is not “expunged” by 
Civil Code section 47, but cites no authority.  (See ¶ 11.)  However, Mallard shows that Civil 
Code section 47 can bar a claim based on that privacy right and cites prior California authority 
contradicting plaintiff’s position.  “In Jacob B. v. County of Shasta (2007) 40 Cal.4th 948, 960 the 
California Supreme Court . . . held ‘the litigation privilege applies even to a constitutionally 
based privacy cause of action.’”  (Mallard, supra, at 544.)   

 
Plaintiff was not left without a remedy here.  He could have moved to quash or limit the 

subpoenas in the underlying litigation.  He did not do so – apparently because defendants 
withdrew or voluntarily limited them.  Thus, not only did plaintiff have a remedy for the claimed 
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invasion of his privacy privilege, no such invasion actually occurred.  (See G.R. v. Intelligator 
(2010) 185 Cal.App.4th 606, 618 (“Husband had alternative remedies [which he could have 
pursued in the underlying action.]  It was unnecessary, and contrary to the principles of the 
litigation privilege, for Husband to file a separate action to seek redress.”) 

 
Because defendants have shown that plaintiff’s current action is based on protected 

activity and plaintiff has failed to meet his burden to show a probability of prevailing, defendants’ 
motion to strike plaintiff’s First Amended Complaint is granted. 

 
Given that this order ends plaintiff’s case, defendants’ demurrer is moot. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DI LANDO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BARKER FILED BY 
ROBINSON DI LANDO,, PANDA RESTAURANT GROUP 
* TENTATIVE RULING: * 
 
 See line 7. 

  

 9.  TIME:  9:00   CASE#: MSC19-02024 
CASE NAME: REDDY VS SUB ZERO INC. 
HEARING ON MOTION TO/FOR RECONSIDER 9-15-20 JUDGMENT OF 
DISMISSAL FILED BY RAV REDDY 
* TENTATIVE RULING: * 
 
Before the Court is a motion for reconsideration of a judgment of dismissal filed by plaintiff Rav 
Reddy, in pro per. For the reasons set forth, the motion is denied. 

Factual Background 

Plaintiff filed his complaint against defendant Sub Zero Wolf, Inc. ("Sub Zero") on October 3, 

2019 and others alleging claims arising out of his purchase of a Wolf range. The Court filed 

reflects plaintiff appeared at the first case management conference on February 19, 2020, which 

was continued to June 9, 2020 at that hearing. Plaintiff then failed to appear at the June 9, 2020 

CMC, and at the continued CMC set for August 18, 2020. The Court issued an order to show 

cause as to why the case should not be dismissed for failure to appear and failure to prosecute 

("OSC") which was set for hearing on September 15, 2020. After Plaintiff failed to appear at the 

hearing on the OSC, the Court ordered the case dismissed at the September 15, 2020 hearing. 

The Court entered a judgment of dismissal on September 29, 2020. Defendant Sub Zero served 

Plaintiff with notice of entry of the judgment of dismissal on October 12, 2020. 
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On October 27, 2020, Plaintiff filed a motion for "reconsideration" of the judgment of dismissal. 

Sub Zero opposes the motion. 

Motion for Reconsideration, or Motion Vacate Judgment 

Code of Civil Procedure § 1008 provides the grounds on which the Court may reconsider orders 

entered in a case. By its terms, Code of Civil Procedure § 1008 applies to "all applications for 

interim orders." (Code Civ. Proc. § 1008(h).) An order for dismissal of an action is a judgment, 

and the Court cannot reconsider its prior orders once judgment is entered. (APRI Ins. Co. S.A. 

v. Superior Court (1999) 76 Cal.App.4th 176, 181; Passavanti v. Williams (1990) 225 Cal. App. 

3d 1602, 1606; G.R. v. Intelligator (2010) 185 Cal.App.4th 606, 622.) 

Nevertheless, the Court may interpret the motion for reconsideration as a motion for a new trial 

or to vacate the judgment under Code of Civil Procedure § 473. (See 20th Century Ins. Co. v. 

Superior Court (2001) 90 Cal.App.4th 1247, 1259-1260; Passavanti v. Williams (1990) 225 Cal. 

App. 3d 1602, 1610; San Francisco Lathing, Inc. v. Superior Court of San Francisco (1969) 271 

Cal.App.2d 78, 82 [allowing motion for reconsideration of dismissal order to be treated as 

motion for relief under Code of Civil Procedure § 473(b)].) The Court interprets Plaintiff's motion 

as a motion to vacate the judgment of dismissal under Code of Civil Procedure § 473.  

Code of Civil Procedure § 473(b) provides both a mandatory and a discretionary basis for 

granting relief from a dismissal or judgment. Where a party is in pro per, only the discretionary 

ground for relief is available. (Esther B. v. City of Los Angeles (2008) 158 Cal.App.4th 1093, 

1100.) Further, "mere self-representation is not a ground for exceptionally lenient treatment. 

Except when a particular rule provides otherwise, the rules of civil procedure must apply equally 

to parties represented by counsel and those who forgo attorney representation." (Rappleyea v. 

Campbell (1994) 8 Cal.4th 975, 984-985.) 

Under Code of Civil Procedure § 473(b), "The court may, upon any terms as may be just, relieve 

a party or his or her legal representative from a judgment, dismissal, order, or other proceeding 

taken against him or her through his or her mistake, inadvertence, surprise, or excusable 

neglect." (Code Civ. Proc. § 473(b).) The motion must be made within "a reasonable time" and 

within no more than six months after entry of the judgment or order the party seeks to vacate. 

(Code Civ. Proc. § 473(b).)  

Consistent with the policy of favoring trial of actions on their merits, Code of Civil Procedure § 

473(b) should be liberally construed. (Zamora v. Clayborn Contracting Group, Inc. (2002) 28 

Cal.4th 249, 256.) Liberal construction does not mean that the Court can ignore the 

requirements of the statute, however. Plaintiff as the moving party must demonstrate the 

statutory grounds for relief of "mistake, inadvertence, surprise, or excusable neglect" in order to 

be entitled to relief on his motion. (Younessi v. Woolf (2016) 244 Cal.App.4th 1137, 1146.)  

In construing the ground of excusable neglect under Code of Civil Procedure § 473(b), "neglect 

is excusable if a reasonably prudent person under similar circumstances might have made the 

same error. [Citations omitted.]" (Austin v. Los Angeles Unified School Dist., supra, 244 

Cal.App.4th at 929.) The burden of establishing excusable neglect is upon the party seeking 
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relief who must prove it by a preponderance of the evidence. (Iott v. Franklin (1988) 206 

Cal.App.3d 521, 528.)  

Plaintiff Has Not Shown Grounds for Relief under Code of Civil Procedure § 473(b) 

The Court's August 18, 2020 OSC informed Mr. Reddy he was "cited to appear" at the 

September 15, 2020 hearing. He was ordered to show cause as to why sanctions, including 

terminating sanctions, should not be imposed on him. The OSC further ordered that "A response 

to this OSC must be filed with the Clerk's Office no less than 5 (five) court days prior to the 

hearing." (8/18/2020 Notice [emphasis added].)  

Plaintiff failed to file any written response to the OSC. Plaintiff admittedly failed to appear at the 

OSC hearing. The OSC hearing was the third hearing held between June 2020 and September 

2020 at which Plaintiff failed to appear.  

Plaintiff contends relief from the judgment of dismissal should be granted based on "new facts" 

which he sets forth in his two-paragraph declaration supporting the motion. The facts regarding 

Sub Zero's acknowledgement of service of the summons and complaint (Reddy Decl. ¶ 2) are 

not relevant to show Plaintiff's mistake, inadvertence, or excusable neglect in not responding to 

the OSC and appearing at the hearing.  

The only other evidence offered by Plaintiff is that because of the coronavirus, he "has been 

stuck in Canada" during an unspecified time frame. (Reddy. Decl. ¶ 1.) He states that he did not 

realize the Court was in "regular session" with Court Call available, and he thought there would 

be a Zoom link for the September 15 hearing. (Reddy. Decl. ¶ 1.) He says he tried to call the 

department, apparently the day of the hearing, tried to send a fax "but it was too late that day" 

and was not able to join via Court Call which requires advance arrangements. (Reddy Decl. ¶ 

1.) The Court file contains no record of receipt of a fax, and no copy of the fax Mr. Reddy 

indicates he attempted to send is included in his motion papers. 

Mr. Reddy implicitly acknowledges he was fully aware of the OSC hearing and of his obligation 

to appear on September 15, 2020. He offers no explanation, excusable or otherwise, for his 

failure to file a written response to the OSC five court days prior to the hearing as ordered by the 

Court. In the face of potential terminating sanctions and dismissal of his case, Mr. Reddy does 

not indicate that he took any steps to review the Court's website regarding the status of Court 

operations and with instructions on appearance at hearings in advance of the time of the 

hearing or made any inquiry to the Court clerk or the department in advance to determine the 

Court's status and the manner available for him to appear at the hearing, despite a direct order 

to appear.  

Plaintiff does not state the time frame when he was supposedly "stuck" in Canada or that he 

was in Canada on the date of the hearing. Plaintiff clearly knew he failed to appear at the OSC 

on September 15, 2020 in violation of the Court's order, but took no action to address his 

violation until almost six weeks later, only after he received notice of entry of the judgment of 

dismissal. (Younessi v. Woolf, supra, 244 Cal.App.4th at 1145 [finding the evidence to be 

insufficient to support discretionary relief which requires diligence, and stating "Given the 
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absence of evidence explaining the seven-week delay in seeking to set aside the dismissal, the 

diligence requirement was not satisfied," though the Court affirmed setting aside the dismissal 

on mandatory grounds based on an attorney affidavit of fault].) 

Under the circumstances, the motion and supporting declaration do not demonstrate "mistake" 

or excusable neglect in Plaintiff's failing to respond to the OSC and failing to appear at the OSC 

hearing. In the Court's view and based on the Court's discretion under Code of Civil Procedure § 

473(b), he has not demonstrated grounds to have the judgment of dismissal vacated and the 

motion is therefore denied.  

Defendant's Opposition and Request for Sanctions 

The Court has not considered Exhibit B to Defendant's opposition, which is not addressed or 

authenticated in the Declaration of Viretha A. Wright in support of the opposition. The Court also 

declines Sub Zero's request to award sanctions under Code of Civil Procedure §§ 1008(d) and 

128.7. The Court construes the motion as one for relief under Code of Civil Procedure § 473(b) 

though styled as a motion for reconsideration under Code of Civil Procedure § 1008. A motion 

for sanctions under Code of Civil Procedure § 128.7 also requires compliance with the 

procedures set forth in Code of Civil Procedure § 128.7(c)(1).  

 

  

10.  TIME:  9:00   CASE#: MSC20-01694 
CASE NAME: GUERRA VS. SRG OPERATING 
HEARING ON DEMURRER TO COMPLAINT of GUERRA FILED BY SRG 
OPERATING, INC. 
* TENTATIVE RULING: * 
 
  

The demurrer filed by SGO Operating, Inc. (“SGO” or “defendant”) is sustained. 

Because there are substantially overlapping causes of action here as in two previously-filed 

state court actions, those have exclusive and continuing jurisdiction until such time as all 

necessarily related matters have been resolved.  

This action is stayed until a final determination is reached in Nubia Alvarez, et al. v. 

SRG Operating, Inc. dba Coventry Place, San Francisco County Superior Court, Case No. 

CGC-20-583540, and Andrea Picos, et al., v. SRG Operating, Inc., Los Angeles County 

Superior Court, Case No. 20STCV2929, or until further order of the Court. 

Background 

In this wage and hour case, plaintiff was employed by SGO as a non-exempt hourly 
caregiver from December 2017 to August 2019. (Complaint, 4:6-7.) In June 2020, plaintiff 
notified SGO and the California Labor and Workforce Development Agency (“LWDA”) of alleged 
labor code violations. On August 24, 2020, after the time for LWDA to investigate had elapsed, 
plaintiff filed her representative complaint in this Court pursuant to Labor Code section 2698 et 
seq., the Private Attorney General Act (“PAGA”).  
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Plaintiff asserts her claims “as a representative of the state of California and the Labor 
and Workforce Development Agency” (Complaint, 2:1-4) and “on behalf of himself [sic] and 
other aggrieved employees” (Complaint, 8:26), seeking civil penalties and attorneys’ fees 
(Complaint, 15:6-7). She alleges defendant committed numerous wage and hour violations 
during the PAGA period. She specifically alleges SGO failed to: (1) pay all wages; (2) provide 
meal periods; (3) provide rest periods; (4) provide accurate itemized wage statements; and (5) 
pay wages upon ending employment. 

After efforts to meet and confer with plaintiff’s counsel, SGO challenges the complaint 

pursuant to Code of Civil Procedure, § 430.10 (c), arguing that an abatement or stay of the 

present action is mandatory because this case involves substantially overlapping claims as two 

prior state court actions: Nubia Alvarez, et al. v. SRG Operating, Inc. dba Coventry Place, San 

Francisco County Superior Court, Case No. CGC-20-583540, and Andrea Picos, et al., v. SRG 

Operating, Inc., Los Angeles County Superior Court, Case No. 20STCV2929. 

Plaintiff opposes the demurrer, asserting that discovery is necessary to determine 

whether the situations in the earlier two cases resemble that at plaintiff's facility. 

Request for Judicial Notice 

SGO requests judicial notice of three documents. Exhibit A is a First Amended 

Complaint filed in Nubia Alvarez v. SRG Operating, Inc., et al. Exhibit B is a “Request for 

Dismissal of Class an Individual Allegations Without Prejudice” in that same case. Exhibit C is a 

complaint filed in Andrea Picos v Srg Operating, Inc. A trial court may properly take judicial 

notice of the records of any court of this state. (Evid. Code, § 452 (d).) The request is granted. 

Discussion 

A plea in abatement pursuant to Code of Civil Procedure section 430.10, subdivision (c), 

may be made by demurrer or answer when there is another action pending between the same 

parties on the same cause of action. Section 430.10 states: “The party against whom a 

complaint or cross-complaint has been filed may object, by demurrer or answer as provided in 

Section 430.30, to the pleading on any one or more of the following grounds: … (c) There is 

another action pending between the same parties on the same cause of action.” (See also 

People ex rel. Garamendi v. American Autoplan, Inc. (1993) 20 Cal.App.4th 760, 770 [Statutory 

plea in abatement requires that the prior pending action be between the same parties on the 

same cause of action].) 

Even where the requirements for a statutory plea in abatement are not met, such as 

complete identity of parties, causes of action or remedies, the rule of exclusive concurrent 

jurisdiction may require that a later-filed action be stayed. (Plant Insulation Co. v. Fibreboard 

Corp. (1990) 224 Cal.App.3d 781, 788.) The remedies sought in the separate actions need not 

be precisely the same so long as the court exercising original jurisdiction has the power to 

litigate all the issues and grant all the relief to which any of the parties might be entitled under 

the pleadings. (Ibid.) 
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In ruling on a demurrer, a court considers the face of the pleading attacked and matters 

subject to judicial notice. (Code Civ. Proc. § 430.30(a).)  

Same Cause of Action 

To determine whether the cause of action is the same, a court must look to the primary 

rights involved. (See Bescos v. Bank of Am. (2003) 105 Cal.App.4th 378, 397.) The primary 

right theory has long been followed in California. (Hamilton v. Asbestos Corp. (2000) 22 Cal.4th 

1127, 1145.) “It provides that a ‘cause of action’ is comprised of a ‘primary right’ of the plaintiff, a 

corresponding ‘primary duty’ of the defendant, and a wrongful act by the defendant constituting 

a breach of that duty. The most salient characteristic of a primary right is that it is indivisible: the 

violation of a single primary right gives rise to but a single cause of action.” (Ibid.)   

Here, there is no cause of action in this case that is not subsumed by the Alvarez and 

Picos cases. All three seek penalties for the same violations of the Labor Code: failures by 

defendant to: provide all pay, including overtime, failures to provide all required meal and rest 

breaks, failures to provide accurate wage statements, and failures to provide payment upon 

termination of employment.  

No discovery is necessary to determine if the cases overlap. While the variation in how 

different locations / facilities operate may be relevant to assessing liability and the amount of 

penalties to be assessed, the variation does not affect the cause of action being pursued. The 

causes of action asserted in this matter are no different from those in the prior two PAGA 

complaints.  

Same Parties 

The party to a PAGA action is the government, not the named aggrieved plaintiff. 

Although PAGA empowers an LWDA-deputized employee to prosecute an action on behalf of 

the state and aggrieved employees, who share any civil penalties recovered in the action, the 

law does not confer any property right on the plaintiff. (Amalgamated Transit Union, Local 1756, 

AFL-CIO v. Superior Court (2009) 46 Cal.4th 993, 1003.) Rather, an authorized PAGA plaintiff 

acts as the proxy or agent of the state's labor law enforcement agencies and represents the 

same legal right and interest as those agencies—namely, recovery of civil penalties that 

otherwise would have been assessed and collected by the LWDA. (ZB, N.A. v. Superior Court 

(2019) 8 Cal.5th 175, 185, citations omitted.) 

While the named plaintiffs are different in each of the three actions, they each assert 

their claims on behalf of the LWDA and all of defendant’s California nonexempt hourly 

employees. As a result, the same plaintiff and same defendant as are parties to this case are 

also represented in the prior actions.  

Exclusive Concurrent Jurisdiction and Discretionary Stay 

Because defendant should not have to simultaneously defend multiple suits on the same 

causes of action, multiple suits do not serve the interests of judicial economy, and there is at 
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least some risk of inconsistent results, this case would be properly stayed whether or not the 

parties and causes of action were identical.  

  

11.  TIME:  9:00   CASE#: MSC20-02404 
CASE NAME: PRINGLE VS. ROCCONI 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY KIM ROCCONI, LAWRENCE ROCCONI 
* TENTATIVE RULING: * 
 
 Defendants’ demurrer is sustained without leave to amend, on the grounds set forth in 

defendants’ opening and reply papers.  (Code Civ. Proc., § 430.10, subd. (e).)  Plaintiff’s claims 

are barred by both the claim preclusion and the issue preclusion aspects of res judicata.  

Defendants shall prepare a proposed judgment of dismissal, separate from any formal order on 

the demurrer, and shall submit that proposed judgment to plaintiff for approval as to form. 

Defendants’ request for judicial notice is granted. 

 The Court has exercised its discretion to consider plaintiff’s original opposition 
memorandum, filed on April 6, 2021, even though it was filed two court days late.  The Court 
has not considered the “Supplemental Response” filed on April 13, 2021; there is no law 
authorizing the filing of such a ‘sur-reply’, and defendants have not had a fair opportunity to 
review and respond to the Supplemental Response. 

 

  

12.  TIME:  9:00   CASE#: MSC20-02404 
CASE NAME: PRINGLE VS. ROCCONI 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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13.  TIME:  9:00   CASE#: MSN20-1248 
CASE NAME: SWIFT FINANCIAL, LLC VS ALL VA 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD ( 
FILED BY SWIFT FINANCIAL) 
* TENTATIVE RULING: * 
 
 Appear by Zoom. 

  

14.  TIME:  9:00   CASE#: MSN21-0038 
CASE NAME: SGT INVESTMENTS, ET AL. VS WOO 
HEARING ON MOTION TO/FOR ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY ANDREA C. WOOD 
* TENTATIVE RULING: * 
 

Before the court is a motion to set aside default and default judgment filed by Defendant Andrea 
C. Wood (“Defendant” or “Wood”). However, in their opposition to Defendant’s Motion to Quash 
(see line 15, below), Plaintiff SGT Investments, LLC and Plaintiff Clement Holdings, LLC 
(collectively, “Plaintiffs”) state that they were not served with the motion to set aside default and 
default judgment. 

The Court reminds Defendant that “[b]efore filing any document, a party must serve, by any 
method permitted by the Code of Civil Procedure, one copy of the document on the attorney for 
each party separately represented, on each unrepresented party, and on any other person or 
entity when required by statute or rule.” CRC 8.817(a)(1). 

The Court continues the hearing on the motion to set aside default to May 13, 2021. Defendant 

is ordered to serve her motion by April 22, 2021 and file a proof of service by April 29, 2021. 

  

15.  TIME:  9:00   CASE#: MSN21-0038 
CASE NAME: SGT INVESTMENTS, ET AL. VS WOO 
SPECIAL SET HEARING ON: MOTION TO QUASH SERVICE OF THE SUMMONS 
SET BY ANDREA C. WOOD 
* TENTATIVE RULING: * 
 
  
Before the Court is a motion to quash summons to Plaintiff SGT Investments, LLC and Plaintiff 

Clement Holdings, LLC (collectively, “Plaintiffs”)’s complaint filed by Defendant Andrea C. Wood 

(“Defendant” or “Wood”). Defendant makes a special and limited appearance solely for the 

purpose of bringing her motion to quash. Defendant moves pursuant to Code of Civil Procedure 

§ 418.10 on the grounds that the seal of the court was not affixed to the summons and that as a 

consequence the purported service on Defendant was not valid. (Notice of Motion at 2:1-5.) 
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“A summons may be served on a person outside this state in any manner provided by this 

article or by sending a copy of the summons and of the complaint to the person to be served by 

first-class mail, postage prepaid, requiring a return receipt.” (§ 415.40; see § 415.30 [service by 

mail].) Other prescribed statutory methods of service include personal service (§ 415.10) and 

leaving documents at an office, dwelling, or mailing address (combined with a subsequent 

mailing) (§ 415.20). A corporation may be served by presenting documents to its president or 

chief executive officer, among others. (§ 416.10, subd. (b).) 

As best the Court can determine, Defendant’s argument is that service on her is invalid because 

the summons she received does not bear the seal of the Court. She attaches a file-stamped 

copy of the summons, which does not bear the seal of the Superior Court of California, County 

of Contra Costa. However, the original summons (which is part of the Court file) does bear the 

seal. (See Code Civ. Proc. § 412.10 [“The clerk shall keep each original summons in the court 

records”].) 

Defendant does not provide any authority (and the Court is not aware of any) that conditions 

personal jurisdiction on service of the original summons. She does not challenge the propriety of 

service and nor does she appear to dispute that she received a file-stamped copy of the 

summons. Furthermore, the proof of service filed with the Court creates a rebuttable 

presumption that service was proper. (See Dill v. Berquist Construction Co. (1994) 24 

Cal.App.4th 1426, 1441-1442.)  

Defendant’s argument that the summons she received is invalid lacks merit and does not rebut 

the presumption that service was proper. Defendant’s motion to quash is denied. 

  

16.  TIME:  9:00   CASE#: MSN21-0358 
CASE NAME: PETITION OF MARK OTTERLEI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted. 
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17.  TIME:  1:30   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS MEHRZAD AZARI 
SPECIAL SET HEARING ON: APPRAISAL SET BY COUNSEL 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to Thursday June 3, 2021, at 1:30 p.m., 

in Department 33. 

 Defendant Azari, in the memorandum filed on March 26, 2021, asserts as follows: 

 We are missing the third appraisal because one of the appraisers, 
Robert Laversin, sought guidance from the parties on five valuation inputs, all five 
of which are matters in dispute between the parties, and all five of which involve 
issues of law and fact that the Court should resolve so that the third appraiser 
can conclude his work and provide a determination of value for Pine Hollow. 
 

 The parties agreed to instruct Laversin to proceed in the alternative on these 
valuation inputs.  Each side gave Laversin their assumptions for each of the 
valuation inputs.  Laversin has provided preliminary value conclusions, but his 
work is unfinished, flawed, not a completed appraisal, and not something 
Laversin at this time would endorse.  We are unsure at the time of filing this brief 
whether Laversin will provide a final appraisal before the hearing. 

 
The Court finds this approach unhelpful.  The parties shall instruct Mr. Laversin to use 

his best judgment as an expert appraiser concerning each of the “five valuation inputs” 

defendant is concerned about, and to provide one final appraisal (not two alternative 

appraisals), on or before May 15, 2021. 

 The Court will consider all arguments concerning the five valuation inputs, and all other 
arguments concerning the respective merits of the three final appraisals, at the continued 
hearing.  The parties may file supplemental papers on or before Tuesday May 25, 2021. 

 

  

18.  TIME:  1:30   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS MEHRZAD AZARI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued by the Court to Thursday June 3, 2021, 
at 1:30 p.m., in Department 33. 

 

 

 


